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Benefits and Risks for 
Creditors in French 

Court-assisted 
Pre-insolvency Remedies

The aim and policy of French 
insolvency law is the preservation 
of jobs and the ongoing business. 
Pre-insolvency remedies provide 
valuable tools for business 
recovery and the avoidance of 
insolvency, and creditors can 
gain by actively cooperating 
in the court-assisted process 
of  negot ia t ion of  vo luntary 
agreements.

As a result of its primary objectives – business rescue 
and saving jobs – French insolvency practice has 

been focusing on prevention rather than cure since the 
mid-1980s, with significant results. Whilst 90 percent of 
insolvency procedures end up in liquidation, 70 percent 
of pre-insolvency action results in business turnaround.

The legislator has followed suit with a succession of 
reforms between 1994 and 2014,1 all aiming to preserve 
jobs and ongoing businesses without undue hardship for 
creditors, inasmuch as possible. French insolvency law is 
not overly creditor friendly, even if the last reform of 2014 
has brought about notable change for the better for 
creditors. 



L e g a l
Update

27
Sept 2015

Early Credit Warnings 
These are placed under the remit of the president 
of each commercial court (there are 134 in France, 
affording a widespread network). The president has 
inquisitorial rights to summon the management of 
companies heading for cash issues. The summons 
and hearings are confidential and no publication 
is made, in order to prevent a creditor run which 
could be fatal. The president of the commercial 
court’s remit is advisory only until the business is 
technically insolvent (the French test for insolvency is 
when readily liquid assets cannot cover immediately 
payable liabilities). The advice of the president 

of the commercial court includes monitoring interviews, 
recommendations for audits and indications as to how to 
start court-assisted creditor negotiations. The president’s 
information comes from (i) the commercial court’s registrar 
office which doubles as the registry of companies, hence 
it is in charge of the public information on the accounting 
and creditworthiness of companies, (ii) statutory auditors 
(10 percent of French companies have one), who have an 
obligation to notify the president of the commercial court 
of any event putting their charge’s continuation of activity 
at risk; (iii) workers’ representatives, who also have the right 
to warn the president of the commercial court; and finally 
(iv) the debtor himself, who can spontaneously apply for the 
assistance of the president of the commercial court.

These early warning systems, because they remain entirely 
confidential and do not result in any publication of the 
debtor’s cash issues to any third parties, serve to encourage 
the use of the efficient preventive procedures available under 
French law. These principally aim to promote court-assisted 
‘voluntary’ creditors’ agreements by defining guidelines 
and providing court-appointed ad hoc negotiators with 
effective tools of persuasion (i.e., stays of individual remedies 
and moratoriums), under the scrutiny and supervision of 
the court. It is also designed as an increased incentive for 
the management of ailing companies to apply for court 
protection before they are illiquid, for improved efficiency. 
This policy is based on the finding that the sooner economic 
difficulties are addressed, the better the chances of recovery 
are. Conversely, any management that has delayed filing for 
insolvency and declined to use pre-insolvency remedies faces 
serious sanctions, such as being held jointly liable for all or part 
of the debts of the company. 

The rationale for such sanctions is that the management has 
the responsibility (by law) to file for insolvency so that it is liable 
for damages to third parties for trading when insolvent. 

It is of note that creditors, who are admissible to apply for a 
declaration of insolvency of their debtor, are not allowed to 
initiate pre-insolvency remedies. They must be invited by the 
court or the debtor to participate.

Conversely, the commercial court has lost its power to open 
an insolvency procedure of its own volition as a result of the 
2014 reform, which is an additional incentive and reassurance 
for debtors to use the pre-insolvency remedies by applying 
to the president of the commercial court since they are now 
certain that applying will not result in an unwanted insolvency 
judgment at the initiative of the court.
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Court Assistance to CVAs in France
Creditor security is highly improved within organised 
court-assisted preventive procedures. In effect, while a 
court procedure is not a condition of validity for creditors’ 
voluntary agreements (‘CVAs’) in France, and many 
debt renegotiations and informal workouts happen away 
from court, out-of-court workouts, whether made with 
or without the assistance of an independent insolvency 
practitioner, provide little if any security at all to creditors 
with respect to, in particular, the accuracy of the 
accounts presented by the debtor, the percentage of 
creditors and/or debt covered by the agreement, the 
equal treatment of creditors, and the risk of rescission in 
the context of a subsequent insolvency procedure with 
an obligation to refund the amounts received pursuant 
to an out-of-court CVA.

The basic requirement for eligibility for court-assisted 
preventive procedures is timeliness: the company’s 
insolvency must not date back more than 45 days. 
Stating the obvious, preventive measures are available 
as a way to prevent insolvency and not as a solution to it.

The French test of insolvency is a cash test, known as 
‘cessation of payments’ (‘cessation des paiements’), 
which is the state where readily liquid assets cannot cover 
immediately payable liabilities. Preventive measures must 
be taken in sufficient time before that moment, i.e., in 
cases where the company is going through difficulties of 
various kinds (legal, economic or financial) or has needs 
which cannot be covered by financing corresponding to 
the company’s capabilities (Article L611-3 and L611-4 of 
the French Code of Commerce). The measures allow for 
a court-assisted contractual resolution of the difficulties 
of the company involving all the relevant parties, while 
leaving the conduct of business in the hands of the 
management.

Two degrees of assistance are available: ad hoc 
mandate and conciliation. 

Minimal Court Assistance: Ad Hoc Mandate
This remedy is akin to mediation. It is an entirely flexible 
procedure. An ad hoc mandataire is basically a court-
appointed consultant and in practice the court appoints the 
practitioner chosen by the ailing company’s management, 
with the mission determined by the latter with a view to 
resolving its economic difficulties. The practitioner’s fees must 
be determined in advance and the company may at all 
times request the termination of the mandate. 

It is much used in practice but its legal framework is only 
one substantive article of the Code of Commerce (Article 
L.611-3) and six implementing procedural articles (R611-
18 to 21 and R611-7 to R611-50 on fees). French law does 
not interfere with what ensures the success of the ad hoc 
mandate, i.e., its total informality and the latitude the 
commercial courts enjoy in defining the conditions and 
time of appointment, the role and authority of the ad 
hoc appointee, and the organisation of the mandate.

The procedural initiative belongs to the debtor and, in 
practice, the principal creditors are informed in advance, 
if not involved in the process from the outset. In effect, 
as the ‘mandataire ad hoc’ has no power of coercion 
and acts, in fact, only as a mediator, the success of 
the process is dependent on the early involvement of 
creditors.

The benefits of the ad hoc mandate are:

• an opportunity to prepare a restructuring on a 
confidential basis (no publication),

• a framework for negotiation and renegotiation with 
creditors and/or contractual counterparts, as the 
case may be,

• better leverage in the negotiation with the workforce,
• additional preparation time for the next step such as 

safeguard or reorganisation (the latter being reserved 
for technically illiquid companies),

• a reinforcement for the officers of the company with 
better preservation of their personal liability, thereby 
allowing them to concentrate on a recovery plan 
more effectively, and

• time out for the shareholders to prepare an optimal 
disposition of assets.

The downside is the attached cost of court procedure, 
attorney fees and the fees of the ad hoc mandataire. 
Such cost can be substantially minimised by producing 
the bulk of the documentation in-house. 

Maximum Court Assistance: Conciliation
The conciliation procedure is organised by Article L611-
4 to L611-10 of the Code of Commerce. The initiative 
of the conciliation procedure belongs solely to the 
debtor, who may unilaterally apply for the appointment 
of a conciliator by the president of the commercial 
court. However, both the conciliator and the ad hoc 
mandataire shall sign a statement of independence 
when starting their mission and must act in the interest of 
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all the parties throughout the entire procedure. Moreover, 
the appointment of the conciliator is now subject to prior 
approval of the fee conditions by the debtor.

The request to appoint a conciliator must normally 
be duly documented. Originally, the mission of the 
conciliator was only to secure the negotiation and the 
finding of an agreement with the creditors. The conciliator 
is only an auxiliary and the management of the ailing 
company remains fully empowered and in charge of 
the company’s affairs. However, the new French law on 
insolvency expands the mission of the conciliator to make 
it an essential element. Now, at the request of the debtor 
and after consultation with the creditors, the conciliator 
has the power to organise partial or total sale of assets 
which will be concluded in later proceedings. This new 
mission is useful to anticipate sale of the assets when 
required.

While the CVA negotiation process remains contractual 
and informal in essence, allowing for maximum flexibility 
in the consultations between the conciliator and the 
creditors, which consultations remain basically voluntary 
and are expressly covered by legal privilege, a degree of 
coercion is granted to the conciliator who can discipline 
creditors and provide a respite to the debtor by applying 
for a court-ordered stay of individual remedies and 
payments.

Conversely, the conciliator’s mandate and the stay of 
individual remedies cannot exceed three months, with a 
possible one-month extension.

The individual or collective CVAs reached under the 
auspices of a court-appointed conciliator can be given 
the authority and effect of enforceable court decisions 
through the process of ‘homologation’, a form of court 
authentication. Moreover, when an agreement has 
been concluded with some of the creditors, the judge 
who appointed the conciliator will then be able to 
postpone the payment of a debt that was not included 
in the agreement subject to invitation of the creditor to 
the conciliation. A newly created procedural organ will 
also be in charge of verifying the implementation of the 
agreement concluded during the conciliation.

Efficiency and Pragmatism 
Efficiency
Preventive measures allow for an outside evaluation 
of a company’s business and difficulties. While the 

management continues to take care of day-to-day 
business, an independent third party (conciliator or 
mandataire ad hoc) can determine the true state of the 
company, as the case may be with the assistance of an 
expert (‘expert en diagnostic d’entreprise’), and bring 
the principal creditors together for consultations.

As creditors know that they may not gain by breaking 
ranks, because the alternative solution (i.e., insolvency 
proceedings) is dissuasive even if they hold security, they 
generally concur in the proceedings.

Recovery prospects for creditors are notably improved if 
the business can be rescued before it is insolvent, since 
they will over time receive a better return if the company 
survives as an ongoing concern rather than in a 
liquidation where, in most cases, leasing, retention of title 
and debt factoring leave very few assets available for 
payment of creditors, even those with super priority rights 
(employees) or preferential rights such as the Treasury.

Furthermore, recalcitrant creditors can sometimes be 
brought around by a warning that the president of the 
commercial court will make use of his discretionary power 
to decree a moratorium for a maximum duration of 24 
months under Article 1244-1 of the Civil Code, as well as a 
reduction of contractual interest rates during that period 
to the minimum legal interest rate.

One Step Further: Pre-packs and Safeguards
The 2014 reform created a new so-called ‘accelerated 
safeguard’ procedure which is available to debtors who 
have negotiated a pre-packed plan ensuring the survival 
of their business by way of a conciliation procedure. After 
the conciliation agreement is reached, the conciliator 
can be appointed as administrator in this accelerated 
safeguard and facilitate the completion of the business 
reorganisation. The accelerated safeguard will have 
effects against all creditors and not only those involved 
in the conciliation. To be eligible for the accelerated 
safeguard, the business must have designated external 
auditors and reach some thresholds or must have filed 
consolidated accounts. Moreover, in opposition to 
regular safeguard proceedings, there is no requirement 
that the debtor be solvent when requesting the opening 
of the accelerated safeguard.

The safeguard itself (Article L620-1 and subsequent of the 
Commercial Code) is another organised pre-insolvency 
remedy often being used in succession to an ad hoc 
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mandate and followed by 
a conciliation, no efforts being 

spared to avoid the declaration of insolvency. It was 
first introduced in 2005 and includes a special banking 
creditor specific variety.

Pragmatism
The intervention of an independent go-between often 
helps the parties to adopt a more realistic view of a 
company’s difficulties, since companies themselves often 
have an over-optimistic view of their future prospects, 
and apprehensive creditors an overly pessimistic view.

Preventive procedures also allow for unequal treatment 
of unequal creditors. In other words, different categories 
of creditors can receive different treatment, according 
to the nature and size of their claims as well as their own 
financial standing, which is a sound means of avoiding 
the domino effect of chains of insolvency.

In addition, all forms and combinations of arrangements 
are possible, from rescheduling to payment holidays, 
with or without waiver of claim to part of the principal or 
interest, and with or without security.

Final ly, the law does not provide for a minimum 
proportion of consenting creditors for a CVA to be valid. 
The test is one of reason, i.e., the percentage that will be 
necessary for the survival of the company as forecast in 
its business recovery plan.

Creditors’ Risks
As recovery in the context of economic turbulence 
cannot be ‘roses all the way’, several risks must be 
highlighted.

French commercial courts are not composed of 
professional judges. Commercial judges are elected 
from and by the businesspeople and small merchants 

French commercial 
courts are not 
composed of 

professional judges.
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within the jurisdiction. As a result, while major jurisdictions 
such as Paris have the human and financial resources to 
institute insolvency prevention task forces, the availability 
of sufficiently trained personnel can be an issue in less 
sizeable courts. For example, while the Paris Commercial 
Court can boast more than 40 judges in its task force and 
a success rate of more than 70 percent in prevention 
procedures, the national rate of success is less than 10 
percent. Moreover, the local network effect may lead a 
court to overlook the fact that a debtor’s application for 
a preventive procedure is submitted late, all the more so 
when the debtor is a prominent employer in the region. 
However, in smaller courts the presidential position is often 
held by a retired business-wise person who generally has 
the knowledge, authority and competence to wield the 
pre-insolvency remedies efficiently.

The bending of the law is facilitated by the public 
prosecutor’s absence from prevention procedures where, 
curiously unlike in insolvency procedures, his involvement 
is not legally required to guarantee good practice and 
fair dealing. Creditors should therefore be particularly 
vigilant and should not entirely rely on a court appointee 
to examine the sincerity and accuracy of a debtor’s 
accounting and business plan. They must form their own 
view and cooperate with the court appointee in order to 
extract the relevant information from the debtor.

The result is that, although a share of the burden of 
handling the creditors is taken off the shoulders of 
company management, preventive procedures remain 
very demanding in terms of management time at a 
stage at which it is crucial that managers concentrate 
on the creation and maintenance of future value for the 
performance of the intended creditor agreement.

Thus, a delicate balance must be struck between the 
legitimate requests of the court appointee and of the 
creditors on the one hand, and the preservation of 
the ongoing business on the other, in a process where 
neither the circulation of forecasts, business plans and 
other information, nor the convening of creditors’ 
meetings and the conclusion of a collective agreement, 
are mandatory.  In fact,  conf ident ial  indiv idual 
negotiations with individual creditors can create a lack 
of transparency which can lead to unequal treatment of 
equals, irrespective of the best efforts of the conciliator or 
mandataire ad hoc due to the very tight time schedule 
for the outcome of the procedure.

Another downside is the difficulty of providing security for 
an un-syndicated group of creditors with various terms 
and interests, all the more so as floating charges are not 
available under French law.

It is of note that ameliorations have been brought to 
the creditors’ situation over the last decade. A new 
money privilege was created for creditors who made 
money available to the debtor after the formal approval 
of the agreement by the Court. Article L611-11 of the 
Commercial Code extends the new money privilege to 
all creditors that made money available to the debtor 
during the conciliation proceedings prior to formal 
approval of the agreement. 

Conclusion
As credit and confidence are necessary elements of 
cross-border trade, the prevention remedies grown out of 
the practice of the courts and endorsed by the legislator 
have proved sufficiently effective to make it worth 
creditors’ while to invest the time and effort required in 
such procedures when their French debtor undergoes 
difficulties. French law on insolvency is becoming 
increasingly creditor friendly. Foreign creditors should 
also be aware of the wealth of information on French 
businesses which is publicly available on electronic 
databases, in order to make their own early warning 
verifications and thus improve the chances of being safe 
rather than sorry.

Note:
1 Law 94-475 of 10 June 1994; Law 2005-845 of 26 July 2005; Ordinance 

2008-1345 of 18 December 2008; Law 2010-1249 of 22 October 2010; 
Ordinance 2014-326 of 12 March 2014.Avocat associée,Avocat 
associée,




